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Making
contributions
) later in life

Superannuation laws
have been simplified
over recent years to allow
older Australians more
flexibility to top up
their superannuation
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Making conftributions later in life cont

of concessional contributions include salary
sacrifice contributions and tax-deductible personal
contributions. The government sets limits on how
much money you can add to your superannuation
each year. Currently, the annual concessional
contribution cap is $30,000 in 2024/25.

Non-concessional contfributions are voluntary
contributions you can make from your after-tax
dollars. For example, you may wish to make extra
contributions using funds from your bank account
or other savings. As such, non-concessional
contributions are an affer-tax contribution because
you have already paid fax on these funds. Currently,
the annual non-concessional contribution cap is
$120,000 in 2024/25.

Super contribution options for
people under 75

If you're under 75, you can make and receive various
types of contributions to your superannuation, such
as:

m Compulsory superannuation guarantee
contributions

m Salary sacrifice contributions

m Personal non-concessional (after-tax)
conftributions

m Contributions from your spouse
m Downsizer contributions from selling your home

m Personal tax-deductible contributions

Work test rule relaxed

Affer age 67, you'll need to meet the “work test”

or qualify for a “work-test exemption” to make
personal tax-deductible contributions. To satisfy the
work test, you must work at least 40 hours during

a consecutive 30-day period each financial year.
Prior to 1July 2022, the work test applied to most
contributions made by individuals aged between 67
to 75, but now it only needs to be met for personal
tax-deductible contributions. The good news is that
you don't need to meet the work test for other types

of contributions, so being retired won't stop you from

contributing to superannuation.

So whether you are still working or
refired, you can confinue fo make
superannuation contributions to benefit
you in refirement and beyond.

If you don't meet the work test condition, you can
use the “work test exemption” on a one-off basis if
your total superannuation balance on the previous
30 June was less than $300,000 and you satisfied
the work test requirements last financial year.
Meeting this requirement will allow you to also
make personal fax-deductible contributions to
superannuation.

Super contribution options for
people over 75

Once you furn 75, most superannuation
contributions are no longer allowed. The only
exceptions are compulsory superannuation
guarantee contributions from your employer (if
you're still working) and downsizer contributions
from selling your home.

If you're about to turn 75 or have just passed that
milestone, you still have one final chance fo make or
receive other contributions. Superannuation funds
can accept contributions for up to 28 days after the
month you turn 75. For example, if you furn age 75 in
October, the contfribution must be received by your
superannuation fund by 28 November.

Final word

Changes to the contribution rules now allow
more flexibility for people in their 60s and 70s to
add to their superannuation. So whether you are
still working or retired, you can continue to make
superannuation contributions to benefit you in
retirement and beyond. é
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What is the
right business

structure?

question of which business structure to use

always arises — and not just from when you start
that business, but also during its operation when it
may be beneficial to change from one structure to
another.

| fyou carry on a business — small or large - the

Essentially, there are four major ways in which

yOu can carry on d business: as a sole trader, in
partnership, or through a company or frust — or
even a combination of these (eg, in a partnership of
companies and/or frusts).

Moreover, each has their own particular advantages
and disadvantages - particularly when it comes to
taxation consequences (and the benefits thereof).

By way of a simple example, if you operate a
business in partnership you have the legal problem
of being “jointly and severally” liable for any debts
of the partnership (ie, you can be personally liable
for all the debts of the partnership even if they were
“incurred” by the other partner).

On the other hand, there are not a lot of legal
formalities to comply with (unlike a company) and,
moreover, from a tax point of view you can generally
split the income from the business with the other
partner/s in the most tax advantaged manner.

Furthermore, and something that is often forgotten,
any tax losses made by the partnership can be
attributed fo the partners — and can be used to
reduce tax on their other income. This may be
particularly useful in the early stage of a business
when losses are more likely fo be made.

This is unlike companies and trusts where the losses
remain “locked” in the company or trust until such
time that there is income against which they can

be offset. And even then there are complex rules
that prevent such losses being used in this way if, for
example, there has not been underlying “continuity
in ownership” of the company or frust.

On the other hand, family trusts at least do in

effect allow flexible “splitting” of the income or
profits made by the trust in a tax-effective way. And
companies and unit trusts also allow the same - but
in a somewhat more rigid manner.

However, the key point we seek to make is that you
can change the sfructure of your business at any
time in its operation — and in regards tax, you can
do so usually without any adverse tax consequences
because of the various concessions and roll-overs
that allow you to do so.

For example, if you have been running your business
as a sole practitioner or in partnership you can roll-
over your business (ie, the assets that comprise it)
into a company or trust without there being any
adverse tax consequences.

Of course, this is subject to meeting certain eligibility
requirements - the main one of which is that you
remain the beneficial owner of the business in that
you remain the controller of the business in the
same way you were before the “roll-over”.

continued page 5 >
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Selling a
property

with mixed
renfaland

residential use

mixed rental and residence purposes has a lot

of capital gain tax (CGT) issues — and some of
these also involve exercising good judgment as to
how to best use the relevant CGT concessions.

S elling a property that may have been used for

By way of example, if you retain your original

home and rent it after you have purchased your
new home, you will have to make a decision about
whether you want to retain a full CGT exemption

on the original home (or maximise it, at least) or
whether you want the full exemption to apply to the
new home.

(But there are also ways that you can, in effect, have
your cake and eat it fool)

On the other hand, where you rent a property

first and then afterwards live in it, then various
concessions that may help reduce your CGT liability
may not be available.

Further, there are important CGT rules and
concessions that apply to a home that has been
used for such mixed use where the owner dies and
then it is later sold by beneficiaries. These can be
complex, but if applied with good planning can
have (very) good outcomes.

And then, of course, there is the issue of how you
actually calculate any partial capital gain (or loss)
in respect of a property that has been used for both
rental and as a residence in circumstances where it
is not possible to get a full exemption on it.

Intferestingly the tax concession that
costs the government the most in
foregone revenue in most financial years
is the CGT discount applying fo a partial
exemption on a homel

And these calculation issues can involve
determining whether you can use a market value
cost at any time in the process and how you can
account for any non-deductible mortgage interest
(and other non-deductible costs).

There is also the issue of whether you need to write-
off any amounts for which you have claimed a
deduction (such as building write-off deductions).

In this regard, there is also the issue of whether

you have actually claimed write-off amounts and
therefore whether you need to write the amounts
back in in any way (and the result may surprise you).

And crucially, there is also the issue of whether any
partial capital gain can qualify for the very generous
50% CGT discount. (And in this regard, interestingly
the tax concession that costs the government the
most in foregone revenue in most financial years is
the CGT discount applying to a partial exemption on
a home!)
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What is the right business structure? ... cont

And this is just at the simple end of this type of roll-
over. In fact, the roll-over provisions now allow you
to even roll-over a small business from whatever
structure into a discretionary trust structure (with all
its tax benefits). But again this is in effect subject
to the same “continuity of beneficial ownership”
existing both before and after the roll-over.

Finally, and crucially, even in the event you trigger
a capital gain on restructuring a small business,
the CGT small business concessions should apply
to allow you to eliminate or greatly reduce the
assessable gain - and to roll-over the gain info
buying assets for a new business.

If you are running a small business, and
think it is time to do things a bit differently
(at least from a tax perspective!) come
and see us to discuss all the options and
all the advantages and disadvantages of
a particular structure.

Likewise, if you are thinking of starting

a business for the first time, come and
speak to us to work out what type of
structure would best suit you at the start
of your entrepreneurial adventure. é

Selling a property ... cont

Of course, there are a lot of planning issues
surrounding a property that you purchase with mixed
intentions of both wanting fo live in it and rent it.

For example, if you live in it first on a genuine (bona-
fide) basis then you can access a concession that
allows you to retain its full CGT exemption for up to
six years.

Furthermore, if you rent it for more than six years
and have to calculate a partial CGT exemption you
can usually get the benefit of a market value cost at
the time you first rent it to calculate this partial gain.

As can be seen, there are an array of CGT issues
surrounding the selling of a property used for mixed
rental and residence use - including the need to
determine how to best use (and choose) various
concessions fo minimise any potential CGT liability.

L

So, if you are in this position - or even
thinking of buying a property that may
be used for this mixed purpose - come
and have a chat to us. ®
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Comparing SMSFs

with other super funds

While all superannuation funds have a shared goal to provide retirement benefits to their members,
there are many differences between SMSFs and other superannuation funds. So if you're thinking about
sefting up an SMSF, it's worthwhile comparing SMSFs with other funds before making your decision.
Here, we highlight the main differences between SMSFs and other funds.

Members and
trustees

Responsibility

Investments

Insurance

Regulation

Complaints/
disputes

Fraudulent
conduct or
theft

SMSFs can consist of up to six members,
and all of them must act as either individual
trustees or directors of a corporate trustee.
This ensures that all members are actively
involved in managing the fund.

Trustees are expected to have knowledge
of tax and super laws and must make sure
their fund complies with those laws. The risk
of non-compliance is borne by the SMSF
trustees or the corporate trustee directors,
who can be personally fined if their fund
breaches the law.

Trustees create and implement the fund'’s
investment strategy and make all the
decisions regarding investments.

Trustees are required to consider whether tfo
provide insurance for the fund’s members.
Note that insurance premiums may be higher
than in other super funds.

SMSFs are regulated by the ATO and frustees
are required to engage with the ATO to
manage their fund.

The ATO does not handle internal disputes
among SMSF members. Disagreements
must be settled through alternative

dispute resolution methods or in court, af
the members’ expense, and there is no
government-backed compensation scheme.

SMSFs do not receive government financial
assistance if there is fraud or theft. Legal
action may be possible under Corporations
Law, but compensation is not guaranteed. Be
cautious about sharing personal details. And
if you are approached by a financial adviser,
ensure they are listed with ASIC.

Other super funds

There is usually no cap on the number of
members, and professional, licensed trustees
are tasked with managing the fund.

The compliance responsibility lies with the
professional licensed trustee.

While most funds offer some control over the
type and risk profile of investments, members
generally cannot select specific assets in
which their super is invested.

Insurance cover is typically provided to
members at a lower cost, as large funds can
secure discounted premiums.

These funds are regulated by the Australian
Prudential Regulation Authority (APRA), with
little fo no direct member interaction required.

Members can lodge complaints with the
Australian Financial Complaints Authority
(AFCA) and may qualify for statutory
compensation.

Members of other funds may be eligible for
government assistance in cases of fraud or
theft.

This information has been prepared without taking into account your objectives, financial situation or needs. Because of this, you
should, before acting on this information, consider its appropriateness, having regard to your objectives, financial situation or needs.
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The dangers
of failing

to declare
Income or
lodge returns

There are many adverse consequences
associated with failing to lodge income
tax returns or omitting income from
those returns if the ATO finds out.

The ATO has increasingly sophisticated fechnology
to track such matters and catch people out -
including “data matching” programs where it
compulsorily obtains masses of information from
certain authorities (eg, banks, insurance companies,
real estate bond boards etc).

And on top of this, the ATO does not even have to
actually look at the information too closely — as a
computer program does this for the Commissioner.

So, it now seems that there is a bigger risk of being
caught for failing to lodge returns or declare income
(and for wrongly claimed deductions).

Moreover, if the ATO does catch you out for this and
raises amended assessments or default assessments
and you decide to challenge the assessments, then
you may well face an uphill battle in doing so.

This is because in any matter before the fribunals or
courts, the onus will be on you to not only prove that
the assessments are wrong (ie, “excessive”), but also
what the correct amount of taxable income should
be.

And in many cases, this will be an almost
insurmountable task - if only because you may no
longer have the relevant records to prove your claim.
(And for the record, there have been very few cases
in recent, or less recent history, where a taxpayer has
succeeded in this task.)

For example, in a recent case where the tribunal
found that the ATO had been “careless” in the way

it arrived at the amount of the alleged omitted
income (even fo the extent that it considered
sending the assessments back to the ATO to redo),
the tribunal still said it was “duty bound” to find that
the taxpayer had failed in its onus of proving the
assessment was excessive.

Furthermore, the Commissioner has the power to
impose harsh penalties for failing to lodge returns
or declare income - and again, the onus would be
on you, the taxpayer, fo show that the penalties are
excessive and should be reduced or remitted.

Likewise, the ATO has the power to issue amended
or default assessments many years affter the income
year in which they were due or income was omitted
if it believes there has been “fraud or evasion” on
your part — and, once again, the onus would be on
you to prove otherwise!

So, the moral of this story is make an appointment
with us to make sure you do not omit assessable
income or fail fo lodge a return — and, moreover,
seek our advice to help tidy up any instances where
you may have done so (unwittingly or otherwise). &
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